STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC SUPERIOR COURT

VINCENT DIBATTISTA and
ROBIN DiBATTISTA

V. ) C.A. No. 96-3271
STATE OF RHODE ISLAND,

DEPARTMENT OF CHILDREN, YOUTH
& FAMILIES, itsagents, officials

DECISION

SILVERSTEIN, J., This matter is before the Superior Court on remand from the Rhode Idand

Supreme Court. In its remand, the Supreme Court directed the Superior Court to treat the motion of
defendant Department of Children, Youth and Families as amotion for summary judgment.
Facts/Travel
The plaintiffs Vincent DiBattista and Robin DiBdttida (the DiBattistas or plaintiffs) were licensed
by DCYF as fogter-care parents until January 10, 1995.* At that time, the Department of Children,
Youth and Families (DCYF)? revoked plaintiffs foster-care license due to the plaintiffs behaviors

which DCY F considered inappropriate for state-licensed foster-care parents® The plaintiffs, pro se,

! DiBattista v. Sate of Rhode Idand, Department of Children, Youth & Families 717 A.2d 640, 640
(R.1. 1998) (order); Defs.” EX. 1.

2 The caption of the complaint in this matter names the “ State of Rhode Idand Department of Children,
Youth & Families, its agents, officids’ as defendants (herein “defendants’ or “DCYF’). However,
within the body of the Complaint, plaintiffs make alegations about severd individuas, incuding DCY F
employees and two Family Court justices.

SDefs’ Ex. 1. The license was revoked effective immediately for behaviors “including dleged
intimidation and threets directed at DCY F personnd and at plaintiffs foster children, as well as denying
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pursued an appeal of the revocation through the DCYF adminidtrative gppeds process and were
granted hearings in April and May of 1995 The adminigrative hearing officer uphedd DCYF's
revoceation of the plaintiffs foster-care license in his June 5, 1995 decison.® Pursuant to G.L. 1956 §
8-10-3(e)® and § 42-35-15 of the Adminidrative Rocedures Act (APA), the plaintiffs gopeded the
meatter to the Family Court for adminigrative judicial review.” Subsequently, DCYF filed a motion to
dismiss the gpped because the plaintiffs faled to dlege any statutory grounds for relief pursuant to the
APA.2 After a hearing on July 28, 1995, adthough without the benefit of the adminidrative hearing
record, a Family Court justice granted DCY F s motion.® However, the justice informed the plaintiffs of

their right to gpped.’® On or about September 8, 1995, a decree granting DCYF s motion to dismiss

DCYF accessto plaintiffs home.” DiBattigta, 717 A.2d at 640.

4 |d.; Defs” Exs. 2, 3, 3a.

5 Defs’ Ex. 3aat 10.

6 Section 8-10-3(e) of our Generd Laws provides, in rdevant pat: “The family court shdl have
exclugve initid juridiction of dl gopeds from any adminidrative agency or board affecting or
concerning children under the age of eighteen (18) years.”

" DiBdtida, 717 A.2d at 640; Defs.” Ex. 4b.

8 DCYF moved the Family Court to dismiss the DiBattistas adminidrative apped because they “faled
to alege any statutory grounds upon which this Honorable Court may grant relief pursuant to the Rhode
Idand Adminigrative Frocedures Act, R.I.G.L. 8§ 42-35-1 et. seq.” Defs’ Ex. 4. During the July 28,
1995 hearing, the Court dated, “ The State says they moved to dismiss because you failed to alege any
gatutory grounds upon which this Honorable Court may grant -- [9c].” Defs’ Ex. 4c & 8. The
plantiffs complaint for judicid review in the Family Court, entitted “Complaint Apped to Overturn
Apped Decison,” articulates inter alia due process violations, including notice and hearing rights prior to
revocation of foster parent license. Defs” Ex. 4b a 4-5. During the hearing, Mr. DiBattista asserted
various grounds for the apped including prejudice, discrimination, religious discrimination, retaiation for
filing a CANTS invedtigation, violation of DCYF protocols and procedures during the hearing,
congpiracy, pre-hearing determination [on January 6, before the January 10 meeting] that the foster
children would be withdrawn, illegd license revocation in violation of the “satute’, 007. Defs.” Ex. 4c
a 9, 13-15, 18, 22-23. The Court noted that the DiBattistas “filed an amended complaint” aleging
religious discrimination, freedom of religion, maice, conspiracy, fraud and deceit, failure to report child
abuse, prgudice and bias. Id. at 22-23.

® Defs’ Ex. 4c. “Based on those grounds, the Court is satisfied that you have not met the statutory
requirement. The court, therefore, will grant the Department’s motion to dismiss” 1d. at 23.

10]d. “You may have an exception, and if you want a record, you can order the record and you can
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was filed** According to the certification thereon, a copy of the decree had been mailed to the
DiBattistas on August 10, 1995.*2 The decree was Signed and dated by the justice on or about August
10, 1995.1% The plaintiffs did not gpped the dismissal; however, on or about October 25, 1995, they
filed a “motion to vacate the order dismissng [their] apped.”** A judice of the Family Court initidly
heard the plaintiffS motion on November 8, 1995 and ordered memorandum within thirty days!®> The
DiBattigtas filed a motion for contempt based upon DCY F s failure to file a memorandum within thirty
days.1¢

On January 4, 1996, ancther justice of the Family Court, after review of the file, heard the
plantffs motion for contempt and the pending motion to vacate.!” During the hearing, the parties
addressed the absence of a transcript of the adminigtrative hearing.’®  Ultimady, the Family Court
justice denied the motions and regarding the motion to vacate, specificdly found no grounds for relief

under Rule 59 or 60.1°* DCYF drafted a decree embodying the order from the January 4, 1996 ruling

take an gpped of thisdecison.” 1d.

1Defs” Ex. 5.

2]d.

13]d.

14Defs” Ex. 6.

15Defs” Suppl. Mem. Supp. Mot. Summ. J,, Defs” Ex. 2 a 21. During the November 8 hearing, the
justice apparently accepted plaintiffs amended complaint as a written brief. Id. a 23; Defs’ EX. 7,
Defs” Ex. 8 at 28.

16DiBattista, 717 A.2d at 641; D. Suppl. Mem. Supp. Mot. Summ. J.,, Defs.” Ex. 3 at 2.

ld. at 2, 4.

18]d. a 14-16. Plantiffs, relyingon A.J.C. Enterprises, Inc. v. Pastore, 473 A.2d 269 (R.I. 1984),
gated “There is no obligation on the agency to tranamit or send the record of the proceedings to the
reviewing Court until the appeding party has paid for the cost of the transcript or has taken steps to
ensure payment.” 1d. at 16. Mrs. DiBattista testified that they had paid $220 of a $663 cost for 221
pages of transcript. 1d.

191d. at 36-37. The judtice stated, “59 is not the appropriate rule. Rule 60 is the appropriate one for
relief from any order, but | am not finding that you come within any of the reasons under Rule 60B.” Id.
a 26-27. Subsequently, the justice stated:




of the Family Court justice?® and according to the certification thereon, a true copy was mailed to the
DiBattistas on January 11, 1996.2* Apparently, that decree was not signed by the hearing justice or
entered by the clerk.22 On July 28, 1997, the plaintiffs filed a motion for entry of judgment, pursuant to
Rule 58, “to enter judgment for the defendant, DCYF, in this matter having been heard on July 28,
1995 and an order entered granting the defendants [dc] Motion to Dismiss.”?®  Sad mation, initidly
scheduled to be heard on August 4, 1997,2* apparently and inexplicably was heard on June 3, 1998.25

A decree denying the plaintiffs motion to vacate entered on June 4, 1998.2¢

“At thispoint | am ruling, Sir, and now you bring your mation to vacate that order. The
Defendant is arguing under Rule 59. | think Rule 60 is dso applicable, and | am finding
that you have redlly aleged no grounds under any one of those rules to vacate the Chief
Judge' s order of July 28, and in addition, there was -- no transcript filed, even though |
understand you say you may have been midead [dc], but the law is pretty clear that
transcripts must be paid for by the Plaintiffs, and the Court’s Order stands, and again no
grounds have been shown to me under Rule 59 or 60 to change Chief Judge Jeremiah’s
order dismissing the complaint, so the complaint is dismissed. Y our motion to vacate is
denied at this time in addition to the motion to adjudge in contempt.” Defs’ Ex. 8 a
36-37.

2Defs” Ex. 8a. Said decree ordered:

“1. That the plaintiff’s motion to adjudge the defendant in contempt is denied.
2. That the Court finds that Rule 60(b) is the gppropriate rule regarding the

vacating of acourt order, and the Court does not find thet this case fdls

within any of the exceptions enumerated in thet rule.

That the Court finds plaintiff has no right to vacate its order.

4. That the plaintiff’s motion to vacate the Court’s order is denied.” Id.

w

21 d.

22E

2Defs” Ex. 9.

24|_d.

2Defs” Ex. 11 at 3.
26The decree ordered:

“1. That the plaintiff’s motion to adjudge the defendant in contempt is denied.
2. That the Court finds that Rule 60(b) is the gppropriate rule regarding the
vacating of acourt order, and the Court does not find that this case fals
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On June 23, 1998, within twenty days of that entry, the plaintiffs, pro se, petitioned our
Supreme Court for Writ of Certiorari and Trid De Nova [sc].?2” On October 22, 1998, the Supreme
Court entered an order summarily denying plantiffs petition.?®

On June 17, 1996, plaintiffs, pro se, filed in the Superior Court a separate action, entitled
“Complant for Civil Rights Violations” The thirty page complaint againg DCYF and various State
agents, including two Family Court judtices dleged:

“ahog of dvil rights violations as well as conduct in contravention of alitany of civil and
crimind provisons of the Rhode Idand Generd Laws. It dso set forth numerous
causes of actions, induding unlawful revocetion of ther foder-parents license,
defamation, conspiracy, obstruction of justice, and judicid misconduct. Among other
charges, plaintiffs suggested that DCYF had denied them their due-process rights by
revoking their foster-care license without the benefit of a pre-revocation hearing . . . .
And plantiffs prayer for rdief sought, inter dia, to have ther fodter-parents license
restored and their foster care [9c] children returned.”2®

within any of the exceptions enumerated in thet rule.
3.  That the Court finds plaintiff has no right to vacate its order pursuant to
Rule 59(¢) of the Rules of Domestic Relations Procedure.
4.  That the plaintiff’s motion to vacate the Court’s order is denied.”
Defs’ Ex. 10 a 16-17.
A second decree provided:

“1 That the Plantiff’ s Mation for Entry of Judgment in regard to the January
4, 1996, hearing before Mr. Justice Palombo is granted.
2. That the Plantiff’s Motion for Entry of Judgment with respect to the July
29, 1995 [sic], and November 8, 1995, hearingsis denied, as the decrees
from those hearings have previoudy been entered.
3.  That the Pantiff’s Mation for Procurement of Documentsis denied,
athough the Plaintiff may look at the Court file and any contents therein which
the Chief Justice deemsto be not confidentid.” 1d. at 14-15.
2 Petition for Writ of Certiorari and Trid De Nova [9c]”. Defs’ Ex. 10 at 1-9. Sad apped is
DiBdttistav. Department of Children Youth and Families, Rhode Iland Supreme Court No. 98-0329.
2Defs” Ex. 12.
2°DiBattigta, 717 A.2d at 641.




Subsequently, DCYF filed a motion for a judgment on the pleadings pursuant to Rule 12(c) of the
Superior Court Rules of Civil Procedure® DCYF argued that mogt of the plantiffs dams were
barred by the doctrine of res judicata, and, additiondly, that the judicid misconduct clams againg the
Family Court justices were barred by the doctrine of judicid immunity. A Superior Court justice, after
a hearing, agreed with DCYF that the plaintiffs were re-asserting the same issues presented to the
Family Court and granted the motionto dismiss on res judicata grounds.* Plantiffs timdy
appedled the judgment of the Superior Court dismissng their complaint to our Supreme Court.3? The
Court, having determined that:

“the Superior Court erred in giving res judicata effect to any Family Court judgment in

light of the patchy record and pleadings presented for its consideration, noted that the

record upon which the Superior Court ruled contained no evidence of any find

judgment of the Family Court in the earlier action, nor were there any transcripts or

decisonsembodying itsrulings. . . "
Further, the Court decided that the defendants 12(c) motion “should more appropriately have been
treated as a motion for summary judgment.”3*  Accordingly, the court vacated the judgment of the
Superior Court and remanded the case, directing the Superior Court to treat the defendants motion as

a motion for sImmary judgment after providing each party a “reasonable opportunity to present al

materid made pertinent to such amation by Rule 56.7%

%0]d.

s1d.

2]d. at 640.

B]d. at 642. “[T]he party seeking the berefit of res judicata has the burden to plead and prove the
judgment upon which it rdies” Id. (citing 18 Moore's Federal Practice, 8§ 131.52[1] at 131-176 (3d
ed. 1998)).

3]d. at 642.

%1d. (quoting Super. R. Civ. P. 12(c)). The Supreme Qurt refrained from addressng the judicia
immunity defense and |eft it to the Superior Court on remand “to determine in the first instance whether
any find judgment has been rendered by a court acting within its jurisdiction and then to address the
issue of judicid immunity.” 1d. at 642 n. 5.



In February of 1999, after firm encouragement from this Qurt, the plantiffs obtained the
assstance of counsdl. Theregfter, the defendants filed the present motion for summary judgment to
which the plaintiffs object.®® After hearing the parties oral arguments, this Court took the case under
advisement and requested additiond memoranda on a particular issue regarding damages.  Having
received the requested memoranda, this decison follows.

Such additiond facts, as are pertinent to this decison, shal be set forth in the discusson that
follows.

Summary Judgment

“ISJummary judgment is a drastic remedy that should be cautioudy gpplied.” Boland v. Town

of Tiverton, 670 A.2d 1245, 1248 (R.l. 1996). When atrid judtice is ruling on a mation for summary
judgment, the only question before him or her is whether there is a genuine issue of materid fact which

must be resolved. Roatdli v. Catanzaro, 686 A.2d 91, 93 (R.I. 1996). Summary judgment is proper

“only if an examination of the admissble evidence, undertaken in the light most favorable to the
nonmoving party, revedls no genuine issue of materid fact, and the moving party is entitled to judgment

as amatter of law.” Visconti & Boren Ltd. v. Bess Eaton Donut Flour Co., 712 A.2d 871, 872 (R.I.

1998) (per curiam) (citing Ratdli v. Catanzaro, 686 A.2d 91, 93 (R.1. 1996)).

A party opposing a motion for summary judgment carries the burden of “proving by competent
evidence the existence of a disputed materid fact and cannot rest on the alegations or denids in the

pleadings or the conclusons or on lega opinions” Macera Brothers of Cranston, Inc. v. Gelfuso &

Lachut, Inc., 740 A.2d 1262, 1264 (R.I. 1999) (per curiam) (cting Manning Auto Parts, Inc. v. Souza,

%6The Court is aware that an amended complaint was filed after the filing of and hearing on the subject
moation for summary judgment. The origind complaint is superseded at the time of the filing of the
amended complaint. See Grieco v. Perry, 697 A.2d 1108, 1110 (R.l. 1997).
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591 A.2d 34, 35 (R.I. 1991)). “The opposng party may not rest upon dlegaions contained in the

pleadings done to establish a genuine issue of materid fact.” Sigters of Mercy v. Wilkie, 668 A.2d 650,

652 (R.I. 1996) (dting Nichola v. John Hancock Mutud Life Insurance Co., 471 A.2d 945, 948 (R.I.

1984). If the opposing party cannot establish the existence of a genuine issue of materid fact, summary

judgment must be granted. Grandev. Almac’s, Inc., 623 A.2d 971, 972 (R.I. 1993).

In the ingant matter, the defendants argue that the plaintiffs complaint should be dismissed with
prgudice based on the doctrines of res judicata and collatera estoppel. The plantiffs, however,
counter that severd issues of materid fact are in dispute®” and further that the doctrines of res judicata

and collaterd estoppel do not control.

$7Specificdly, the plaintiffs direct this Court to the following disputed facts:

“1) Whereas DCYF clams that the DiBattistas were notified by telephone that
concerns had been raised regarding their trestment of their foster children * * *,

the DiBattigtas dispute this. In fact, the DiBattistas were smply told that the
meeting was to discuss the DiBattistas complaint regarding Lee.

2) Whereas DCYF clams that the DiBdtisas behavior was ‘abusve,

intimidating and ingppropriate * * *, the DiBattigas dispute this. In fact, the
DiBattistas agree that they were upset that the discussion at the meeting was an
attack on them, and not about their complaint against Lee. However, they
dispute DCYF's clam that their behavior in any way rose to a leve that
indicated that they ‘did not have the ability to control themsdlves in a mature
manner.’

3) The DiBattigas vehemently dispute that any reasonable person could

conclude that their foster children were in imminent physica danger, based on
their behavior a the January 9, 1995 meeting. The DiBattistas had enjoyed an
exemplary record in caring for ther four foster children in the years that
preceded that meeting. In fact, the DiBattistas had decided to adopt two of the
fogter children in their care. When they arrived a the January 9, 1995 mesting,

they were provoked and became upset as any decent and caring foster parents
could be, to learn that their foster care license was at issue mmediatey after

they had reported a DCY F social worker.

4) The DiBattigtas dispute DCYF's clam that their foster care license was
revoked based on their aleged denid of access to a Key worker on December

29, 1994, and their kehavior at the January 9, 1995 meeting. This was a
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Res Judicata

The defendants argue that the plantiffs clams are barred by the doctrine of res judicata
because the complaint asserts the same issues, specificaly the license revocation, agang the same
parties as findly adjudicated in the firgt proceeding. They argue that the plaintiffs are attempting to cloak
the previoudy litigated issue of the license revocation in “misapplied conditutiond and crimind law.”38
The plantiffs counter that the doctrine of res judicata does not control for severa reasons, including (i)
the issue of license revocation was never adjudicated on the merits, (ii) the issues raised in this action
could not have been raised in the Family Court, (iii) the DiBattistas were not afforded the same rights as
they are entitled to in this action, (iv) the Family Gourt lacked jurisdiction to award the DiBattistas
monetary damages or injunctive relief and (v) the gpplication of the doctrine of res judicata would work
amanifest injustice.

The wal-settled doctrine of res judicata “renders a prior judgment by a court of competent

juridiction in a civil action between the same parties conclusive as to any issues actudly litigated in the

pretext. Rather, the DiBattigtas license was revoked in retdiaion for their
complaint of abuse against a DCYF socid worker.
5) The DiBattistas dispute that they received notice of the ‘Decree which was
purportedly entered on August 10, 1995 by the Rhode Idand Family Court. In
fact, the DiBattistas repeatedly checked the Family Court files subsequent to
that date, wherein no signed Decree appeared in the Family Court file for
severd years. Significantly, DCY F acknowledges that dthough the Decree was
sgned by a Family Court judge on August 10, 1995, it was not received by the
Clerk’s office until twenty-nine days later, after the dleged apped period had
run, on September 8, 1995.
6) The DiBattistas contend that the Family Court's decison to dismiss their
gpped from the adminigrative hearings before DCY F, without the berefit of the
transcript of the adminigtrative hearings, was erroneous. However, insasmuch
as no find ‘judgment’ ever entered, there was no fina decison from which they
were able to apped.”

Pls” Mem. Opp'n Defs” Mot. Summ. J. at 13-15.

%Mem. Supp. Defs” Mot. Summ. J. at 8.



prior action, or that could have been presented and litigated therein.” DiBaitista, 717 A.2d at 642

(ating ElGabri v. Lekas, 681 A.2d 271, 275 (R.I. 1996)). “[A] party defeated in one action cannot

maintain a second action based on a ground which could properly have been, but was not, set forthand

relied upon in the former action.” ElGabri, 681 A.2d at 275 (quoting Wholey v. Columbian Nationa
Lifelns Co., 69 R.I. 254, 262, 32 A.2d 791, 795 (1943)). Notably, “for an issueto beresjudicata, it
is not necessary that the prior judgment beright. A judgment may be erroneousin law, but if it becomes

find it is dill binding and conclusve as between the parties upon the question” Lopesv. Mallory, 108

R.I. 694, 698, 279 A.2d 450, 452 (1971) (citations omitted). “Moreover, for purposes of resjudicata,
even clams that could have been raised in alawsuit but were not are dtill foreclosed from later litigation
if they are derived from the same transaction or series of connected transactions.” DiBdtista, 717 A.2d
at 641 n.4 (ating ElGabri, 681 A.2d at 176). The doctrine “serves as an ‘absolute bar to a second

cause of action where there exigts identity of parties, identity of issues, and findity of judgment in an

earlier action”” Gargantav. Mobile Village, Inc., 730 A.2d 1, 5 (R.I. 1999) (quoting ElGabri, 681
A.2d at 275).

After DCYF revoked their license on January 10, 1995, the plantiffs pursued ther
post-deprivation remedies of administrative and judicid adminigtrative appeds. The DCYF hearing
officer articulated the actions from which the plaintiffs appeded and focused the gpped primarily on the

issue of the license revocation.®®  Subsequently, the plaintiffs asserted their claims of unlawful revocation,

3%“The issue of revocetion of a foster care [dc] license on the decison of the Acting Licensng
Adminigtrator is the proper subject of an appea under policy #007, Section #2.” Defs’ Ex. 3aat 1.
According to the Hearing Officer, in addition to the license revocetion, plaintiffs appeded the following
actions. “Getting us to a meeting on January 9 under fase pretenses; a conspiracy by Joann Jackson to
cover-up our clam of emotiona abuse againgt Maureen Lee towards Angdique Marcello; Children’s
CASA worker, Linda Zangari’s neglect to acknowledge our grievances and never returned our phone
cal [sic] which were numerous, We were denied proper hearing process to hear our request for change
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including due process violations before the Family Court. Review of the July 28, 1995 hearing
transcript indicates that the plaintiffs asserted their contentions that the revocation was unlawful and that
they were denied lawful process® After the plaintiffs raised before the Family Court the rights aleged
to have been infringed, retaiation and the related transactions; it ruled.

As our Supreme Court stated upon review of the Superior Court’s prior dismissd of this action,
the party seeking the benefit of res judicata has the burden to “plead and prove the judgment upon
which it rdies” DiBattista, 717 A.2d at 642. The decree granting DCYF s motion to dismiss was
signed and dated by the trid justice on August 10, 1995, and dthough undated, the derk’s Sgnature is
beside the sgnature of the trid justice. The certification thereon indicates that a copy of the decree was
malled to the plaintiffs on August 10, 1995. The date-stamp on the decree is September 8, 1995, and

the docket sheet reflects that the decree was entered on September 8, 1995.41  The plantiffs did not

of socid worker due to irreconcilable differences between her and us and the children.” 1d. Thefind
issue, plantiffs request for a change of socid worker was “fully explored” during the adminigtrative
hearing, however, the Hearing Officer determined that “the change in socid worker issue is effectively
moot if the license revocation is not overturned.” Id. at 3.

4During the July 28, 1995 hearing, Mr. DiBattiga asserted: “How could we overnight go from
exemplary fogter parents who never, never had a charge againgt them and make aforma charge of child
abuse and a CANTS investigator orders immediate psychiatric evauation and my license is taken avay
the next day without a hearing? Now you want to throw me out.” 7/28/95 Tr. a 15. “They couldn’t
take my license without a hearing, nor could they take the children of immediate danger [Sic]” Id. at 17.
“ In fact, Your Honor, | can give you a document that shows as far as January 6 it had adready been
decided before January 10 that they were taking the kids. | was set up, asset up ascan be” 1d. at 22.
“[W]e went to a CANTS investigation againg the socid worker . ... They took my license the next
day without a hearing and they took the children out of school without imminent danger ... .” 1d. at 6.
“They gave me an gpped, where the gppeds officer didn’t follow a single protocol. They didn't dlow
meto cal withesses” |1d. at 7. “What about Angie? The obstruction of justice of that girl, who the day
before had a CANTS investigator tell her we're going to have a psychiatric evaudion. . . . [T]he very
next day the police pick her up at school, never to say good-bye to her foster parents. .. .” Id. at 17.
Fantiffs [amended] complant included rdigious discrimination, freedom of religion, mdice, conspiracy,
fraud and deceit, failure to report child abuse, and prgjudice and bias. 1d. at 22-23.

“Defs’ Ex. 5. See Abbatematteo v. State of Rhode Idand, 694 A.2d 738, 740 (R.l. 1997) (Docket
sheet shows entry date of a judgment containing a dated signature of the trid justice and undated
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move under Rule 59 to dter the judgment or for a new trid a any time, including after September 8,
1995. Once the dismissa order entered in the Family Court, the plaintiffs further recourse was by way
of apped to our Supreme Court.#> Such an apped would have afforded the opportunity for plaintiffs to
assart any errors of law made by the Family Court justices*®* Because the plaintiffs did not gpped the
decree of the Family Court’s dismissa of ther action to the Supreme Court, it became a find decision
and was binding on both the DiBattistas and the DCYF.*

The plantiffs filed their motion to vacate the order that dismissed their appeal on October 25,
1995. The judgment pertinent to the motion to vacate entered on June 4, 19984 Although the
plaintiffs goplied for Writ of Certiorari and Trid de Nova [s9c] within twenty days of entry of the Jine

1998 decree denying plaintiffS motion to vacate the July 28, 1995 dismissd,*¢ the Supreme Court

sgnature of the clerk; date-stamp merely indicates when the document was filed in the clerk’s office).
“2See G.L. 1956 § 42-35-16 (“A party n interest, if aggrieved by a find judgment of the superior,
family or district court rendered in proceedings brought under § 42-35-25, may, within twenty (20)
days from the date of entry of the judgment, petition the supreme court of the state of Rhode Idand for
a writ of certiorari to review any question of law nvolved.”). Subsection (a) of Rule 54, entitled
Judgment-Codts, of the Family Court Rules of Procedure for Domestic Relations defines “judgment” as
including a decree and any order from which an gpped  lies”

3See G.L. 1956 § 42-35-16.

4“See, eq., Dept. of Corrections of the State of Rhode Idand v. Tucker, 657 A.2d 546, 550 (R.I.
1995). Also see, eq., Northeast Erector Ass n v. Secretary of Labor, 62 F.3d 37, 39 (1st Cir. 1995)
(“Different consequences flow from dismissds under 12(b)(1) and 12(b)(6): for example, dismissa
under the former, not being on the merits, is without res judicata effect.”).

45See n. 26, supra.

46A motion under subdivison (b) of Rule 80 entitled, “Relief from judgment or order,” does not affect
the findlity of a judgment or suspend its operation. See Pari v. Pari, 558 A.2d 632, 637 (R.l. 1989)
(citations omitted) (“An gpped from an order denying a motion to vacate under Rule 60(b) presents the
issue of correctness of that order. Such an apped does not raise questions concerning the correctness
of the judgment sought to be vacated. A motion to vacate a judgment is not a substitute for apped, and
its use to circumvent time limits on apped has been disgpproved.”).
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summarily denied the plantiffs petition.#” Ultimately, the DCYF s revocation of the plaintiffs licermse
was upheld. Accordingly, the matter has achieved findity.

This Court finds thet the plaintiffs clams regarding the dlegedly unlawful revocation derive from
the same transactions as those raised by the plantiffs before the Family Court. Condtitutiond issues,
even those not raised a the adminigrative level, are not precluded from litigation during an
adminigrative gpped pursuant to the APA.*8 To the extent thet the plaintiffs attempt to re-litigete before
this Court the DCY F s revocation of ther license and related transactions, the doctrine of resjudicatais
an absolute bar. Further, the plantiffs dams regarding the change of socid worker, breach of the
home boarding agreement and errors of the Family Court justices®® are also barred.>°

However, the adminigrative proceedings were of limited substantive and remedid scope.
Clams that could not have been properly asserted and litigated before the Family Court, including those
based on statutory or common law, are not precluded by the doctrine of resjudicata. Accordingly, the
doctrine of res judicata cannot be applied, as defendants urge, to dismiss this entire action. The

plantiffs tort clams of defamation, emotiond distress and conspiracy survive the res judicata bar.>!

“Defs’ Ex. 12.

8See G.L. 1956 § 42-35-15(g)(1); Randdl v. Norberg, 121 R.l. 714, 721, 403 A.2d 240, 244
(2979).

49This Court is aware that the doctrine of judicid immunity protects judges from civil suits for damages
based on actions taken in their officid capacities. See Edtate of Sherman v. Almeida, 747 A.2d 470,
473 (R.I. 2000). However, based on the foregoing, this Court need not apply the doctrine. Further, to
the extent that the plaintiffs dlege “judicid misconduct,” this Court does not have jurisdiction over
judicd misconduct clams. See G.L. 1956 § 8-16-1, et seq., Commisson on Judicid Tenure and
Discipline.

%0See Aantiffs Complaint for Civil Rights Violations, Ist and 11d Causes of Action.

51The plaintiffs dso assart fase deding pursuant to G.L. 1956 88 11-18-1, 8 and 9, Defamation
(Declardtion of Policy) pursuant to G.L. 1956 § 11-53-1, fraud pursuant to G.L. 1956 8§ 11-18, 1, 8
and 9, and severd conspiracy clams pursuant to G.L. 1956 § 11-1-6 which are dl crimina offenses
according to our datutes. Because crimind meatters can only be initisted by duly authorized law
enforcement officids, the plaintiffs claims as such fail as amatter of law. See G.L. 1956, § 12-5-1, &t
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Collateral Estoppd

The defendants argue, relying on their reasoning for res judicata to bar this action, that the
doctrine of collatera estoppe amilarly barsit. Wheress res judicata prevents a party from re-litigating
the same clam againg the same party in a separate action, collateral estoppel precludes re-litigation of
the same issue againg the same or a different party. It iswell-settled that for the doctrine for collaterd
estoppd to apply, “there must be an identity of issues; the prior proceeding must have resulted in afind
judgment on the merits; and the party against whom collatera estoppel is sought must be the same as or

in privity with the party in the prior proceeding.” Commercia Union Ins Co. v. Pelchat, 727 A.2d 676,

680 (R.I. 1999) (quoting State v. Chase, 588 A.2d 120, 122 (R.l. 1991)). Our Supreme Court has
“aubdivided the firs requirement, identity of issues, into three factors (1) the issue sought to be
precluded must be identical to the issue determined in the earlier proceeding, (2) the issue must actudly
have been litigated in the prior proceeding, and (3) the issue must necessarily have been decided.” E

W. Audet & Sons, Inc. v. Fireman's Fund Ins. Co., 635 A.2d 1181, 1186 (R.I. 1994) (citaions

omitted). The doctrine “directs that an issue of ultimate fact that has been actudly litigated and
determined cannot be re-litigated between the same parties or ther privies in future proceedings.”

Commercid Union, 727 A.2d at 680 (citation omitted).

The plaintiffs contend that the doctrine does not bar their action because two essential dements
are lacking: identity of issues and a prior proceeding resulting in a find judgment on the merits. This
Court agrees regarding plaintiffs clams of defamation, emotiona distress and conspiracy. Accordingly,

they are not barred by the doctrine of collateral estoppd.

seqg.  Apparently, the plaintiffS clams were referred to the Office of the Attorney Genera for
investigation.
14



Defamation

In thair complaint, plaintiffs assert defamation clams related to (1) a DCYF officid’s statement
to al rdative DCYF socid workers, “Don’'t bother to come to arranged meeting on January 6, 1995
unless you have something negative to say about the plantiffs’;52 (i) “In implementing the unlawful
revocation, the children were removed immediatdy from their schools with police escort, giving way to
the bdief of extreme wrongdoing on the part of the plaintiffs and causng . . . great defamation of
character”;>® and (iii) “[d] letter was sent in its officid capacity, representing DCYF's revocation of
plantiffs foger-care licenseto the Child Advocates Office. [S¢] Defaming our character.” 54

It is wdl-established that the court shdl decide whether a statement contains a defamatory

meaning. Swerdlick v. Koch, 721 A.2d 849, 859 (R.I. 1998) (citations omitted). To be successful ina

defamation action, a plaintiff must prove ‘“(a) a fdse and defamatory statement concerning another; (b)
an unprivileged publication to a third party; (c) fault amounting a least to negligence on the part of the
publisher; and (d) damages, unless the Statement is actionable irrespective of specid ham’” Id. at
859-60 (citations omitted). The fird dement is satisfied by “[any words, if fadse and mdicious,
imputing conduct whichinjurioudy affects a [person’g| reputation, or which tends to degrade him [or
her] in society or bring him [or her] into public hatred and contempt.” Id. at 860 (citation omitted). In
its evduation, the court “must examine the dleged defamatory words in the context of the publication in
which they appear as a whole, and give the words thelr plain and ordinary meaning in the community in

which they are published.” 1d. (atations omitted). The “decigve inquiry, however, iswhat the person .

52P{s” Compl., I1d Cause of Action, 8 at 2.
Ps’ Compl., IVth Cause of Action, {17 at 5.
%Pls” Compl., IVth Cause of Action, 119 at 5.
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. . to whom the communication was published reasonably understood as the meaning intended to be
expressed.” 1d. (citation omitted).

To preval againg the mation for summary judgment, the plaintiffs carry the burden of “proving
by competent evidence the existence of a disputed materid fact and cannot rest on the dlegations or

denids in the pleadings or the conclusions or on legd opinions” Macera Brothers of Cranston, Inc.,

740 A.2d at 1264. Regading ther firg dlegation of defamation, the aleged statement by a DCYF
officd to involved DCYF socid workers, this Court, having examined the evidence in the light most
favoradle to the DiBattistas, finds that the plaintiffs have not proven the existence of a disputed meterid
fact supporting their contention of defamation. Further, this Court does not find the assertion to be
defamatory of the plantiffs.  The plaintiffS second and third dlegations of defamation result from
revocation of their foster-care license, specificaly remova of the children by police escort upon
revocation of plantiffs license and a letter sent by DCYF to notify the Child Advocat€e s Office of the
revocation of plantiffs foster-care license. The plaintiffs have not proven the existence of amaterid fact
in dispute regarding the status of their license as revoked at that time.>> Because the license had been
revoked, this Court finds that the aleged defamatory materia does not communicate or imply any fdse
facts. Further, statements which are subgtantidly true, even if “exaggeraed or dightly off the mark
factualy,” are not defamatory. Swerdlick, 721 A.2d at 861. Accordingly, this Court finds that the

plantiffs second and third defamation dams dso fall as ametter of law.

Emotional Distress

%See G. L. 1956 88 42-73-8 regarding the Child Advocate Office’ s access to information pertaining to
children in programs under the jurisdiction of DCYF.
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In their complaint, the plaintiffs assert that the defendants actions inflicted emotiona distress.
Specific actions cited by the DiBattigtas include (i) “in implementing the unlawful revocation, the children
were removed immediately from therr schools with police escort, giving way to the beief of extreme
wrongdoing on the part of the plaintiffs, and causng great extreme emotiond distress’;%® (ii) included in
their clam for conspiracy to obstruct justice pursuant to G.L. 1956 § 11-1-6, plaintiffs complain that
they “suffered additiond pain and suffering from an extreme emotiona relgpse when their access to
justice was obgtructed and the death of hope for the reunification of the foster family was the
outcome’;>” and (iii) as part of aclam of congpiracy to violate plantiffs civil rightsunder G.L. 1956 §
11-1-6, “extreme pain and suffering was [d9c] caused to the plaintiffs by the denid of ther civil rights
and their right to seek and obtain justice through provisions in the state code of laws™® and further that
“the plaintiffs have suffered extreme emotiond distress and pain over the last year and a half.”°

Recently, our Supreme Court found that hearing justices ruling on summary judgment motionsin
a metter involving oppression within a closdy-held corporation “*missed the forest for the trees in their
inquiry, and ingtead focused exclusvely on each count, to the excluson of an gppropriate broader

inquiry into an dleged pattern or series of acts . . . .” Hendrick v. Hendrick, 755 A.2d 784, 792 (R.l.

2000). In light of this ingtruction, this Court finds that plaintiffs assert, perhaps inatfully, a dam for
emotiond digtress. Nevertheless, to the extent that the plaintiffs assert a claim for negligent or intentiond
infliction of emotiond didress, in this date, “no difference exiss between negligent and intentiond

infliction of emotiona disress dams in respect to the need for physca symptomatology.” dlift v.

SPs” Compl., IVth Cause of Action, {17 at 5.
SPls” Compl., XVIIIth Cause of Action, 193 at 25.
%8Ms” Compl., XIXth Cause of Action, 98 at 27.
Ps” Compl., X1Xth Cause of Action, 1 102 at 27.
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Narragansett Tdevison L.P., 688 A.2d 805, 813 (R.I. 1996). Specificdly, the Supreme Court has

recognized “the right to recover damages by one who has been subjected to the intentiona or the
negligent infliction of menta distress as long as the didtress [ig . . . accompanied by physcd ills” 1d.
Mere “unsupported conclusory assertions of phydcd ills contained in the plantiffS complaint [are]
insufficient” to successfully resist a defendant’ s motion for summary judgment. 1d.

The materids before this Court do not add “any substantive meaning to the assertions made in
the plantiffS complaint.” 1d. Further, dthough DCYF's fulfillment of its statutory responghilities,
including the care and protection of children separated from their natura families and the licensing and
monitoring of child care providers pursuant to G.L. 1956 § 42-72-5(7)(b) and 42-72.1-1 et seq.
respectively, may have caused plaintiffs some emationd dress, a dam of intentiond infliction of

emotiona distress requires a showing of extreme and outrageous conduct. See Curtis v. State of Rhode

Idand, Dept. for Children and Their Families, 522 A.2d 203, 208 (R.l. 1987). In this Court’s opinion,

the plaintiffs have faled to demondrate a genuine issue of naterid fact in this regard.  Accordingly,
plantiffsfal to gate aviable cdam for intentiond or negligent infliction of emotiond distress.
Conspiracy
The plantiffs dlege various congpiracy clams pursuant to G.L. 1956 8§ 11-1-6.° Theseinclude
congpiracy to unlawfully revoke the foster-care license, to cover-up a CANTS' report and required
acts, to defame character, to obstruct justice, and to violate planitffs avil rights However, the
DiBattistas conspiracy-related clams are more properly framed as acivil conspiracy.

Thetort of civil conspiracy existsin Rhode Idand.®* To establish a congpiracy in acivil case:

80See n. 50, supra.
61See ERI Max Entertainment, Inc. v. Streisand, 690 A.2d 1351, 1354 (R.I. 1997).
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“evidence must be produced for which a party may reasonably infer the joint assent of

the minds of two or more parties to the prosecution of the unlawful enterprise.

Disconnected circumstances any of which, or dl of which, are just as consstent with a

lawful purpose as with an unlawful undertaking are insufficient to establish a conspiracy.

However, the doctrine of reasonable doubt has no place in a civil suit for damages

where it is sufficient if the evidence is full, clear and satisfactory, and the conspiracy

established by a preponderance of the evidence. This degree of proof, however, is

necessary. The evidence must do more than raise asuspicion. It must lead to belief.”
Stubbsv. Tdft, 88 R.I. 462, 468, 149 A.2d 706, 708-09 (1959).

To preval againg the summary judgment on these clams, plaintiffs must provide competent
evidence showing the existence of a materia issue of fact. Specificdly, essentid to the DiBattigas
clam is evidence tha the defendants knew of an unlawful enterprise. The plaintiffsS conspiracy dam
regarding unlawful revocation of ther foder-care license must fal because, according to the prior
proceedings, the revocation was not unlawful. Further, the plaintiffs have nat, in this Court’s opinion,
demonstrated beyond mere dlegations that defendants knew of an unlawful enterprise and agreed to
become a part of it regarding (i) a CANTS' report and required acts, (ii) defamation of plaintiffs
character or (iii) obstruction of justice. Accordingly, the defendants are entitled to summary judgment
on these counts.

The plaintiffs dso dlege a conspiracy to interfere with their civil rights. “To State a daim under
[42 U.S.C.A.] § 1985(3), a clamant must dlege that a conspiracy was not only established to deprive

the damant of the equd protection and privileges and immunities of the law but aso was predicated

upon aracia or suspect class-based, invidioudy discriminatory animus.” Sdisbury v. Stone, 518 A.2d

1355, 1361 (R.l. 1986) (citations omitted). In faling to dlege that the defendants acts condtitute a
conspiracy motivated by aracia or class-based animus, plaintiffs fail to state a claim under § 1985(3).

Further, as the party opposing summary judgment, the plaintiffs have not carried their burden of proving
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by competent evidence the existence of a disputed materid fact regarding a conspiracy to violate their
avil rights. Accordingly, thisclam fails as amaiter of law.
For the foregoing reasons, defendants motion for summary judgment is granted.

Counsd shdl submit an gppropriate order and judgment for entry.
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